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June Conference
This June’s conference will examine
the issue of outdoor recreation in the
West — a land use which has significant
implications for all resources. With
relatively little fanfare and with almost
no congressional attention, outdoor
recreation has become a dominant use of
natural resources in the West, already
emerging as the largest economic activity
on many of the West’s public lands and
waterways. In addition to examining the
magnitude of this industry and the
relative lack of statutes and programs
governing outdoor recreation, the
jconference will also focus on issues
associated with environmental impacts,
financing and public/private arrange
ments, competing uses, and case studies
of conflict and innovative management.
Proposals for change will also be
addressed. As usual, the conference will
be held over a three-day period in June,
either June 1-3 or June 8-10. Expect a
full conference announcement in the
next issue of R esource Law Notes.

Spring Hot Topics
Programs
On Wednesday, March 25th, Charles
Bedford, Director of the State Board of
Land Commissioners and Trish Bangert,
Director of Legal Policy, Colorado Office
of the Attorney General, will discuss
implementation of Amendment 16 and
the Tenth Circuit litigation challenging its
validity. Betsy Rieke, Director of the
Natural Resources Law Center will
moderate the program.
On Wednesday, April 29th, Eric
Kuhn, Secretary and General Manager of
the Colorado River Water Conservation
^District, and Robert Wigington of The
Nature Conservancy will discuss the
Recovery Implementation Program for
Endangered Fish Species in the Upper
co n tin u ed on p a g e 3

The Watershed Approach
The governance and management of
water resources raises a host of unique
challenges. As one of nature’s premier
solvents, water blends together and links
numerous otherwise distinct interests and
activities, demanding coordinated regional
planning and action. One of the most
striking characteristics of 1990s water
management in the American West has
been the renewed emphasis given to local,
generally sub-state, watersheds as the
preferred geographic unit for resource
management. A staggering variety of
“watershed initiatives” have recently come
into existence, typically featuring partici
pants from all levels of government and
the private sector, seeking coordinated,
voluntary, and consensus-based solutions
to diverse water-related problems. As both
a technical and social experiment in
improved resource management, the
western watershed movement is drawing
the attention of a wide variety of scholars
and policy-makers, anxious to identify and
build upon promising trends while
avoiding the numerous pitfalls that
traditionally plague efforts at integrated
regional resource management.
Watershed initiatives are just one of
several responses to the modern difficulties
of resource management, including
decision-making gridlock, ineffective and
fragmented agency programs, the fre
quently unmet desire of local stakeholders
to play a meaningful role in policy
making, the challenge of accommodating
new interests and values into antiquated
institutions, and the need for more
integrated, holistic, cooperative, and
effective problem-solving strategies. When
viewed in the larger context of the “water
shed movement,” watershed initiatives
emerge as broad and ambitious experi
ments in governance, where many of the
most basic elements of natural resource
institutions are challenged. Among those

elements opened-up for scrutiny are: the
determination of who should be involved
in making management decisions, at what
geographic locations should these deci
sions be based, and what should be the
evaluation criteria utilized to determine
appropriate water uses and management
philosophies. These are extremely impor
tant issues that deserve the attention they
are now receiving. When viewed as
individual efforts, watershed initiatives are
much less sophisticated and glamourous
exercises, but are rather typically ad hoc
and highly pragmatic efforts concerned
with finding and implementing solutions
to localized natural resource problems.
The Center has been involved with
watershed initiatives since 1994, when it
assisted the Western Governors’ Associa
tion and the Western States Water
Council with a major meeting on water
sheds. After conducting a survey of
western watershed management efforts,
the Center compiled The W atershed Source
Book depicting 76 of these initiatives in
seven western water regions. Subsequently,
the Center prepared a report for the
Western Water Policy Review Advisory
Commission on the changing Federal role
in community-based watershed manage
ment (see P ublications List, RR-15). The
Center is preparing a similar report on the
states’ roles in such initiatives. The “State
Role” paper will place the watershed
movement in context, describe current
state watershed approaches to water
management issues, and provide recom
mendations for state support for watershed
initiatives. This publication should be
available in the spring.
The Center has also recently assisted
the Bureau of Reclamation in a workshop
on watershed initiatives for its senior level
managers. The workshop, held in Port
land, Oregon in early December, brought
con tin u ed on p a g e 2

1998 El Paso Energy Corporation Law Fellow
The El Paso Energy Foundation
continues to fund a visiting fellow at the
Center. Through the El Paso Energy
Corporation Law Fellow program, the
Center receives funding from the Founda
tion to support a visiting researcher for
one semester. The funding provides the
fellow with a $20,000 stipend and research
assistance, as well as clerical support, and
an office in the law school. The fellowship
also supports various events— a reception,
meetings with students, and a Hot Topics
program— which facilitate the fellow’s
integration into the NRLC and law school
community.
The 1998 fellow is Joyce Colson,
Partner in Colson-Quinn Law Offices in
Boulder, Colorado. Joyce received a BA in
the Plan II honors program of the
University of Texas in 1976 a n d a JD
from the University of Texas Law School
in 1979. She is a member of the Boulder,
Colorado, and Texas Bar Associations and
is also a certified mediator. Joyce and her

approximately one-third of the natural gas
and one-fifth of the oil produced in the
United States. Producers and the federal
agency responsible for collecting federal
royalties, the MM S, have come to radically
different answers. The M M S’s recent
proposals to change the methodology for
royalty payments and recent litigation by
states attacking the fairness of using crude
oil posted prices as a basis for calculating
royalties strongly suggest that the issue of
federal royalty valuation needs to be
examined anew.
The MMS has argued that downstream
revenues, including any value enhance
ments such as transportation and market
ing, should be included in determining
gross proceeds upon which royalties could
be assessed. On the other hand, producers
have argued that the well-head price or the
“pure commodity” price, without down
stream revenues, should be the price for
royalty purposes. Because of M M S’s
concerns that it has not received what it

Watershed,

J o y c e Colson

firm represent a diversity of clients
including oil and gas producers, proces
sors, and marketers. As both a private
attorney and in-house counsel, Joyce has
had extensive energy experience in
transactional and litigation matters,
including numerous Mineral Management
Services (M M S) appeals on various federal
oil and gas royalty matters.
During the spring 1998 semester, Joyce
will be addressing the Federal Royalty
Valuation of Oil and Gas: How should
federal oil and gas royalties be valued? This
deceptively simple question has a pro
found impact on the $4 billion annually
received by the federal government for

perceives to be market value, it has made
proposals seeking to use index prices for oil
and gas. Given the producers’ intense
^
criticism of such proposals, the issue of
what constitutes market value is likely to be
litigated if those proposals are enacted.
W hile the parties consider litigating over
the concept of market value, Joyce will
consider a new approach. Both the federal
government and the producers have each
previously attempted to assess royalty value
at a time most financially beneficial to their
respective interests. Instead, according to
Joyce, the focus should be to find a rational
way to allocate between the producers and
the federal government both the duties and
the added value of downstream enhance
ment. Coming to agreement on a fair
sharing of both the burdens and benefits of
downstream processes should enable both
sides to achieve a resolution of their
competing interests.

cont.

together federal, state, and local govern
ment officials, watershed council organiz
ers, and Reclamation managers to discuss
the legal, policy, and practical issues of
governance on a watershed basis. W ork
shop presentations covered formation of
councils, planning at the watershed level,
and implementing on-the-ground projects.
W ith a background in western watershed
management, the managers discussed more
fully integrating a watershed approach into.
Reclamation’s western project operations.
Because of its involvement in the
watershed movement, the Center is
frequently contacted by activists, resource
managers, policy makers, and other
concerned citizens eager to learn the
lessons of successful watershed-based
collaboration. In order to continue to
provide accurate and insightful advice on
the watershed movement, a need exists to
continuously gather, synthesize, analyze,
and disseminate new information on
specific watershed initiatives, emphasizing
the lessons learned to date through the
combined experimentation of numerous
groups. Further, there is a need to track
initiatives over a long time period and to
critically examine the types of situations
and roles in which these efforts excel and,
conversely, those situations in which they
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may be inappropriate. This type of
*
research is particularly needed as some
y
policy-makers are increasingly looking to
formally recognize watershed initiatives as
preferred vehicles for water management
and environmental restoration, while
many skeptics within the environmental
community have openly questioned the
structure and motives of some initiatives.
W ith partial funding from the Ford
Foundation, the General Service Founda
tion, and the Bureau of Reclamation, the
Center has recently embarked on a
revision of The W atershed Sourcebook. On
a region-by-region basis, the Center will
systematically update old case studies and
add new case studies to its database. The
initiatives will be analyzed to determine
the-opportunities and limitations inherent
in the watershed approach to problem
solving and to identify specific structural
and functional qualitites of watershed
initiatives that are conducive to success.
The Center will organize and disseminate
its research findings on a regional basis, in
order to contribute to the ongoing debate
in a timely manner. As part of this effort,
the Center hopes to focus its 1999
summer conference on watershed initia- m
tives.

Thanks
I

The Center is grateful for the continuing support of the natural resources law and policy community. We get support from you in a
variety of ways. We appreciate those who read (and sometimes comment on) Resource Law Notes, those who attend the Center’s programs,
others who help organize and speak at Hot Topics programs and conferences, and also those who contribute financially to the Center. We
'jiope that we have appropriately thanked you during the year. But we want to say “thanks again!”

*h

Recent Financial Supporters:
Bonnie Baldwin - San Antonio, TX
CALFED Program, Sacramento, CA
Ken Clark, III - Fort Lupton, CO
Robert Clark - Denver, CO
Nathan Donovan - Fort Collins, CO
El Paso Energy Corporation - Houston, TX
Gail Fernald - Boulder, CO
Ford Foundation - New York, NY
General Service Foundation - Aspen, CO
David Getches - Boulder, CO
Maxine Goad - Santa Fe, NM
Cindy Hale - Tulsa, OK
William and Flora Hewlett Foundation - Menlo Park, CA
Hydrosphere Resource Consultants - Boulder, CO
Jefrey Kahn - Longmont, CO
Guy Martin - Washington, DC
Stewart McNab - Golden, CO
Toasterheads
Robert Tornstrom (in memory of David Roger Hale) Bakersfield, CA
Turner Foundation - Atlanta, GA
Peggy Twedt - Carson City, NV
U.S. Dept, of the Interior, Bureau of Reclamation Washington, DC
Western Water Policy Review Advisory Commission Denver, CO
Katherine Woodruff - Fort Collins, CO
Ruth Wright - Boulder, CO

Program Advisors, Organizers and Speakers:
Don Ament - Iliff, CO
Edmund D. Andrews - Boulder, CO
Trish Bangert - Denver, CO

Hot Top ics,

cont.

Colorado River Basin, focusing on the
programmatic biologic opinion for water
depletions above the 15 mile reach of the
Colorado River in the Grand Valley. By
April, the most recent round of heated
negotiations on this programmatic
opinion should either be close to produc
ing an agreement or breaking down. Kuhn
and Wigington will highlight selected
issues from their perspectives. Dan
Luecke, Director of the Rocky Mountain
Regional Office of the Environmental
Defense Fund and a Natural Resources
Law Center Advisory Board member, will
moderate the discussion.
On Wednesday, May 27th, Joyce
Colson, the Center's El Paso Energy
Corporation Law Fellow will discuss her
research on the Federal royalty valuation
of oil and gas. In reevaluating how federal
oil and gas royalties should be valued,
producers and the federal agency respon
sible for collecting federal royalties, the
Mineral Management Services (MMS),
have come to radically different answers.
Joyce will discuss MMS's recent proposals
to change the methodology for' royalty
payments, recent litigation by states and
her suggestions for reform.

Charles Bedford - Denver, CO
Michael Kent Block - Phoenix AZ
Curt Brown - Denver, CO
Gary Bryner - Proyo, UT
Pam Case - Golden, CO
Joyce Colson - Boulder, CO
Peggy Cook - Boulder, CO
Jim Corbridge - Boulder, CO
Vicki Cowart - Denver, CO
Barbara Diehl - Boulder, CO
Linda Donnelly - Denver, CO
Charlene Dougherty - Boulder, CO
Bruce Driver - Boulder CO
Angus Duncan - Portland OR
Elizabeth Estill - Atlanta, GA
John Fredericks, III - Boulder, CO
Jack Garner - Loveland CO
David Getches - Boulder, CO
Rick Gilliam - Boulder, CO
David Harrison - Boulder, CO
Greg Hobbs - Denver, CO
Mark Holland - Denver, CO
Gary Holthaus - Red Wing MN
Joe Hunter - Salt Lake City, UT
Lynn Johnson - Denver, CO
John Keys - Boise, ID
Kit Kimball -Denver, CO
Rick Knight - Fort Collins, CO
Fran Korten, New York, NY
Eric Kuhn, Glenwood Springs, CO
James S. Lochhead - Denver, CO
Daniel F. Luecke - Boulder, CO
Lawrence J. MacDonnell - Boulder, CO

Michelle Martin - Denver, CO
Dan McAuliffe - Denver, CO
Rosalind McClellan - Nederland, CO
Bill McEwan - Littleton, CO
Don B. Miller - Boulder, CO
Larry Morandi - Denver, CO
David Phillips - Denver, CO
Glenn Porzak - Boulder, CO
Bennett W. Raley - Denver, CO
Bill Riebsame - Boulder, CO
Becky Rinehart - Denver, CO
Lyle Rising - Denver, CO
David Robbins - Denver, CO
Richard Roos-Collins - San Francisco, CA
Thomas Russo - Washington, DC
John Sayre - Denver, CO
John Shepherd - Denver, CO
Lester Snow - Sacramento, CA
Jan Steiert - Denver, CO
A. Dan Tarlock - Chicago, IL
John E. Thorson - Phoenix AZ
Carl Ullman - Chiloquin, OR
John Volkman - Portland, OR
Britton White, Jr. - Houston, TX
Charles White - Denver, CO
Gilbert F. White - Boulder, CO
Jeanne Whiteing - Boulder CO
Robert WigingtOn - Boulder, CO
Charles F. Wilkinson - Boulder, CO
Lois G. Witte - Denver, CO
Marvin Wolf - Denver, CO
Margot Zallen - Lakewood, CO

Current NRLC Research Projects
Consultant to the Western Water
Policy Review Advisory Commission
The Center continues to provide
assistance to the Western Water Policy
Review Advisory Commission. The
comment period on the Commission’s
draft report has now expired, and the
preparation of the final report is under
way. The current role of the Center
involves performing minor editing and
augmentation of the draft report, in
accordance with comments from reviewers
and Commission members. Copies of the
draft report are currently available upon
request from the Commission’s Denver
offices (303-236-6211). The Center also
has several copies available in our Law
School offices. There is no charge for the
report. The final report should be available
by Spring.

Research Methods Project
The Center is nearing completion of its
“conceptual framework” for the descrip
tion and analysis of institutional problem
solving strategies in the natural resources
realm. When completed, this document is
expected to aid Center research in many
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areas, particularly, the description and
analysis of watershed initiatives and
forestry partnership case studies. A mailing
list for the draft report is now being
compiled. If interested, please contact
Doug Kenney (303-492-1296, or
douglas.kenney@colorado.edu).

CALFED
The Center has recently been asked to
provide research and advice to the
CALFED process—a consortium of state
and federal water managers working
closely with a diverse collection of
stakeholders—organized to identify
solutions to four general categories of
critical problems facing the Bay-Delta:
ecosystem quality; water quality; water
supply reliability; and system vulnerability.
As planners at CALFED prepare to select
and announce the “preferred alternative,”
which will include a restoration strategy,
the Center has been asked to make
recommendations regarding the institu
tional arrangements needed to ensure
long-term implementation of that strategy.
The creation of a new administrative
continued on page 4

New Faces
The Center recently hosted a visitor
from Australia and is expecting a visitor
from South Korea in the spring.
Margaret Bond, a lecturer in the
Faculty of Law and a member of the
Centre for Natural Resources Law and
Policy at the University of Wollongong
spent about four weeks of her sabbatical
leave at the Center during fall semester.
Margaret tapped resources of the Center
and-law school in her efforts to compare
water allocation systems in New South
Wales and the United States, focusing on
water transfers and the protection of
instream values. Her research is motivated
in part by Australian state governments’
moves towards a private property/market
model of allocating water. According to
Margaret, this has primarily been a
response to the over allocation of water
rights under the present administrative
system, leading to embargoes on new
entitlements and, in consequence, a
stagnation of water allocation to existing
users.
In February, 1998, Hyun-Tae Kim, a
professor of law at Changwon National

University in Changwon, Korea, will
begin a one semester visit to the University
of Colorado. During his visit, Hyun-Tae
plans to compare aspects of American
natural resources litigation, such as class
actions and public interest suits, with
Korean practices.
Kalei Kekuna and Christine Hurley
will round out the Center’s staff for spring
semester. Kalei, a sophomore at the
University of Colorado at Boulder, joined
the staff as a student assistant in Septem
ber 1997. She is from Honolulu, Hawaii,
and recently transferred from Tufts
University in Boston, Mass. Kalei is
majoring in International Affairs with an
emphasis in Western Europe. W ith this
major she plans to travel extensively all
over the world. She is active in the Hawaii
Club, Global Affairs Club, a singing
group, and residence hall government.
Kalei loves the Stairmaster, walking, and
shopping. Christine will be spending 10 to
15 hours per week working on Center
projects as part of an internship for the
Environmental Studies Program at the
University of Colorado. Christine is a

senior at CU, majoring in Environmental
Studies and Economics. W hile working
with staff at the Center, she looks forward
to learning more about environmental
policy issues. In addition to her intern
ship, she will be working with Senator
Rupert in the Colorado Legislature as her
treasurer. In the past she has helped
Senator Rupert with various bills includ
ing one bill to protect native Colorado
wildlife and another bill to license electric
vehicles. She has interned for the Founda
tion for Teaching Economics, and
volunteered for the Environmental
Defense Fund. Last summer she worked
on the staff of the Emerging Leaders
Forum, a five-week outdoor program for
international and American students.
Christine tells us that she has lived in
Colorado her whole life and can’t imagine
why anyone would want to live anywhere
else. (Don’t spread that around!) She
especially enjoys camping, reading and
eating ice cream.

Current Projects,

legislators, state and federal agencies,
environmental groups and others.
Copies may be obtained by calling the
Center’s publication desk at (303) 4921272 or by fax at (303) 492-1297.

on innovations in forestry. The first in the^
series, In n ovation s in Forestry: P u b lic
P articipation in Forest P lanning, highlights
some of the techniques that the U.S.
Forest Service and community groups
have found useful for incorporating
meaningful public participation into the
forest planning process. The Center has
distributed the pamphlet to all Forest
Service supervisors’ offices and District
Ranger stations, to members of the
Communities Committee of the Seventh
American Forest Congress and to a variety
of citizens’ groups. A sample of the sixpage pamphlet is available by calling the
Center’s publication desk at (303) 4921272 or by fax at (303) 492-1297.
Additional copies of the pamphlet are
available at cost ($1.00 per copy, including
postage).
The next two pamphlets to be pro
duced in this series will address creative
contracting, which includes the controver
sial stewardship contracts, and timber
product certification.

cont.

entity is an option under serious consider
ation to implement the massive restoration
program, expected to take as many as 20
years and costing several billion dollars.

Restoring the Waters Still Available
In 64 pages and 67 photos and line
drawings, R estoring the Waters portrays
innovations in water use and management
that have provided important environmen
tal benefits throughout the West. The
stories identify some of the public and
private groups working to conserve,
protect and restore water resources, as well
as the strategies by which these innova
tions have been implemented. The Center,
in cooperation with the Natural Heritage
Institute, the Natural Resources Defense
Council and Northwestern School of Law
of Lewis and Clark College, produced this
full-color publication with funding from
the Ford Foundation.
Since its publication in June 1997, the
Center has distributed almost 6,000 copies
of the booklet. The great majority of these
have been distributed free for educational
purposes to libraries, environmental
education centers, PBS television stations,

Public Land Values Report
The Center is nearing completion on a
study documenting the range of values
associated with the federal public lands.
The report contains a discussion of both
use and non-use values, providing statistics
where appropriate to document the
magnitude of these values. Other topics
covered include a historical summary of
the origins of the public lands, a review of
major statutes that guide public land
management, and a brief assessment of
modern trends'and legislative proposals
related to public lands values. The report
is expected to serve as a primer for parties
interested in public lands politics, and as a
reference for parties concerned with the
narrower issue of public land values.

New Publication '.Innovations in
Forestry: Public Participation in
Forest Planning
Under its Ford Foundation grant, the
Center is producing a series of pamphlets
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Development or Preservation? State Trust Lands,
Wilderness Areas, and the Grand Staircase-Escalante
National Monument
Gary Bryner, J.D., Ph.D., Director, Public Policy Program, Brigham Young University1
Balancing preservation of public lands
and resource development is one of the
key policy issues in the western United
States. The tremendous growth in
population, the demand for timber and
other resources, the continuing concern
over reducing the nation's reliance on
imported oil by increasing domestic
energy production, and the growth in
demand for recreation and wilderness
experiences all come together when
Congress, the White House, federal
agencies, state legislatures, industry trade
associations, and environmentalists debate
wilderness and other proposals for
preserving public lands.
The debate over whether to preserve
public lands as wilderness areas or to allow
extraction of natural resources is usually
conducted in terms of an implicit,
informal cost-benefit analysis. When lands
are proposed for preservation, the costs of
protective designations are the foregone
business profits, jobs, general tax revenues,
royalties on resources, and other measures
of the economic health of nearby commu
nities. The benefits of protection are
usually measured in terms of protection of
biodiversity and habitat, preservation of
historical and cultural artifacts and sites,
providing the aesthetic and spiritual
benefits of wilderness opportunities, and
creating new tourism opportunities. These
costs are usually assumed to be easily
quantified and expressed as dollar values.
The benefits are usually assumed to be,
with the exception of tourism, very
difficult or even impossible to quantify or
express in dollar values. As a result,
preservationists often resist the use of any
kind of a cost-benefit analysis because it is
inherently biased against the kinds of
values they seek to protect. However, the
intuitive appeal of some kind of costbenefit analysis is difficult to ignore.

1T h is article is excerpted from a longer work and for
the sake o f brevity, the footnotes have been
removed. Please contact G a ry at email: brynerg@
acdl .byu.edu for references or for a more complete
draft.

Policy makers regularly make judgments
based on a rough, practical analysis of
costs and benefits.
The difficulties in assessing the costs
and benefits of preserving public lands
from development has contributed to
policy deadlock for proposals for protect
ing areas in the Arctic National Wildlife
Refuge in Alaska; the Northern Rockies
Ecosystem Protection proposal in Mon
tana, Wyoming, Idaho, Washington, and
Oregon; additional protection for old
growth forests in Oregon; and wilderness
areas in California, Colorado, New
Mexico, Utah, Washington, and other
states. There is currently a stalemate in

B alancing preserva tion
o f p u b lic lands a n d
resource developm en t is
on e o f the key p o licy
issues in the w estern
U nited States .
Utah over wilderness designation, al
though members of the Utah delegation
and other members of Congress have
introduced wilderness bills in each of the
last several sessions of Congress. The
creation of the Grand Staircase-Escalante
National Monument (GSENM) in
southeastern Utah in 1996 raised for
immediate resolution many of the issues
surrounding resource development and
preservation. The U.S. Bureau of Land
Management (BLM) is in the process of
developing a management plan for the
monument that must be completed by
September 1999. A separate process has
been established to negotiate agreements
between state and federal officials over
how to deal with the state trust lands
enclosed by the monument.
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Much of the attention has focused on
legal and political questions raised by the
formulation and signing of the proclama
tion and congressional responses to the
power of the president to designate
national monuments. While politicians
continue to argue over the monument's
creation, the residents of communities
surrounding the monument are busy
trying to find ways to capitalize on the
burgeoning tourist trade. State officials
have proposed land exchanges or compen
sation for the state lands included within
the monument, but the assessment of the
value of these lands is difficult. Neverthe
less, such exchanges or payments may be a
key in overcoming local opposition to
protective legislation and providing the
basis for a compromise that will generate
local support for the monument and for
broader efforts to preserve Utah's redrock
desert lands. If a deal can be struck
between the interests of preservation and
increasing revenues to the state in the
Grand Staircase, that might encourage
negotiations for other areas. Even if the
wilderness debate in Utah continues
indefinitely, resolution of at least some of
the issues surrounding the monument
could pave the way for broader acceptance
of whatever management plan the BLM
devises for the monument and increase the
chance that it can be implemented
successfully.

The Grand Staircase-Escalante
National M onum ent and State
Trust Lands
The Grand Staircase-Escalante was the
105th monument created under the 1906
Antiquities Act, which gave presidents
authority to protect public lands as
monuments. The September 18, 1996
proclamation set aside some 1.7 million
acres, or about 2,700 square miles of the
Colorado Plateau in Kane and Garfield
Counties in Southern Utah. The monu
ment contains a number of prominent
natural features including the Grand
continued on page 6

Development?,

cont.

Staircase, W hite and Vermillion Cliffs,
Paria Canyon, East Kaibab Monocline
(The Cockscomb), Circle Cliffs,
Waterpocket Fold, Escalante Natural
Bridge, and Grosvenor Arch; exposed
layers of sedimentary rock that depict
geologic processes; a variety of ecosystems,
from desert to coniferous forests; and
archeological sites left by ancient peoples.
The Grand Staircase is a sequence of
topographic benches and cliffs which
decline in elevation from North to South,
and include the Paria Terrace and the
W hite and Vermillion Cliffs. The monu
ment is a rugged and remote area, the last
place in the continental United States to
be mapped, and one of the last remaining
regions that reflect the land as it appeared
to those who first settled the west. It is
surrounded by Bryce Canyon to the West,
Glen Canyon National Recreation Area to
the East, Dixie National Forest to the
North and Capitol Reef National Park to
the Northeast, and Lake Powell and the
Navajo Reservation to the South, and is
the last undeveloped piece of the Colorado
Plateau, one of the most magnificent
regions of the world.

Land Exchanges and
C om pensation fo r State Trust
Lands
The federal government owns about
two-thirds of the land in the state; the
state trust lands make up nearly seven
percent of the total land. When Utah
joined the Union in 1896, every second,
sixteenth, thirty-second, and thirty-sixth
section in each township was reserved to
the state as school trust lands to be
managed for the exclusive benefit of the
“common schools.” State school trust
lands were scattered throughout each
township to ensure that states would have
a share in whatever value the lands
contained. The State School and Institu
tional Trust Lands Administration
(SITLA) owns 3.7 million acres of land in
Utah and an additional million acres of
mineral estate. About 176,000 of the trust
lands are within the GSENM.
It is difficult to estimate the amount of
money it receives from trust lands within
the GSENM because SITLA, which
manages the trust lands, does not report
revenues received by the county. But since
there has been little development of
resources within the area, the contribution
to the fund from grazing and rents on
mineral leases on trust lands within the

monument likely represents only a small
fraction of the $10 million per year (less
than 1% of the state's school budget)
generated by trust lands.
The scattering of trust lands through
out federal parcels has made managing
them difficult and the state has frequently
pursued land exchanges with federal
agencies. Federal courts have upheld the
obligation of the federal government to
provide reasonable access to the school
trust lands. Utah v. Andrus. 486 F. Supp.
995 (1979). But the way in which the
trust lands are scattered places limits on
development of some resources, particu
larly coal, where large contiguous sections
of land are required, and has led to

The monument includes:
■ 1 .4 m illion acres o f lands
proposed fo r wilderness
designation by the Utah
Wilderness Coalition
■ 9 0 0 ,0 0 0 acres o f BLM
wilderness study areas
■ 1 7 6 ,0 0 0 acres o f state trust
lands (and 2 0 0 ,7 0 0 m ineral
acres o f trust lands)
■ 1 6 ,0 0 0 acres o f p rivate lands
■ 7 4 ,0 0 0 acres o f coal leases
■ 1 4 1 ,0 0 0 acres o f o il an d gas
exploration leases
■ 7 5 ,0 0 0 acres o f grazing leases
■ 9 0 m ining claims

numerous land exchange proposals. But
disputes over valuing lands and shifting
federal land policies have made exchanges
difficult.
In 1995, SILTA and the Bureau of
Land Management signed a memorandum
of understanding (MOU) to expedite land
exchanges. The agreement provided that
both parties jointly hire an appraiser to
give them estimates of the fair market
value (FMV) of their respective lands.
Once the appraisal is submitted, either
party can hire a new appraiser to review
the work. According to the MOU, the
FMV of the lands exchanged need not be
equal in every transaction, but must
balance out equally every three years.
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D eterm ining the Fair M arket
Value o f State T rust Lands
Federal land exchanges are to be for
“equal value,” based on “fair market
value.” The most reliable way to determ ine.
the FMV of lands is to conduct a compa- r
rable sales analysis. But several conditions
must be present in order to take a compa
rable sales approach. It requires a public
market, so information necessary to make
comparisons is available. Sales must be
representative, requiring some historical
data, but also current enough to provide
contemporaneous comparisons. The
parties must be knowledgeable and
voluntarily buy and sell. It requires market
research on comparable sales, identifica
tion of a common measure such as the cost
per ton of coal produced, comparison of
the different properties and an assessment
of their characteristics. But it is often
difficult to find comparable transactions
with truly comparable properties. There
may be too few transactions to compare,
or too distant in time or place. Lands are
so unique that strict comparisons are
difficult. Adjustments must be made for
differences between the lands being
compared, to account for the quantity and
quality of the minerals: analyses typically
assess the quantity of the mineral and then
make adjustments, based on the quality of
the deposits.
Appraisals begin with the constitutional^
standard of just compensation, usually
defined as the fair market value of the
property in its highest and best use: the
fair market value is defined as the highest
price the property would bring if sold on
the open market; the highest and best use
of the land is its most profitable, likely use.
Federal agencies define the FMV as “the
amount in cash, or in terms reasonably
equivalent to cash, for which in all
probability the property would be sold to a
knowledgeable owner willing but not
obligated to sell to a knowledgeable
purchaser who desires but is not obligated
to buy.” They define “highest and best
use” as the “highest and most profitable
use for which the property is adaptable
and needed or likely to be needed in the
near future.” That is usually the current
use of the property when the acquisition
occurs, but if the property is “clearly
adaptable” to some other use, that
“marketable potential” should be consid
ered in determining the FMV. But these
potential uses should not be “speculative
and conjectural” but should be based on
events that are “reasonably probable.”
There must be a reasonable probability

#

that the land is “both physically adaptable
for such use and that there is a need or
demand for such use in the reasonably
near future.”
If comparable sales data are not
| available, the FMV of the lands can best
be approximated through an income
approach, a more speculative undertaking.
An Income or Reserve Valuation Assess
ment of the value of coal, for example,
requires two primary steps: 1) Assessing
the resource (depth of coal, thickness of
seams, structure, topography, access; coal
quality, heat content/Btu, moisture, ash,
other impurities, and sulfur content of the
coal); and mining methods, production
requirements, and the amount of resource
to remain; 2) Assessing markets, prices,
and true costs, including exploration,
construction, operation, and transporta
tion and other costs; the costs of govern
ment investments in infrastructure; the
availability of labor, community resources,
the impact on existing facilities, and costs
of developing new resources; the cost and
availability of power and water; costs of
procuring land and mineral rights;
compliance with government regulations
and zoning; environmental mitigation and
reclamation; other capital costs; the
timetable for exploration and production;
the demand for coal and competition; and
payment of rents, bonus bids, and
Royalties.

The income approach to valuation is
problematic for several reasons. It relies on
an assessment of profits from mining, but
that is a function not just of the value of
the land and resource but also the manage
ment of the facility. It cannot simply be
pursued by multiplying the estimated
quantity of the mineral by a unit price,
since that does not reflect costs of produc
tion, processing, overhead costs, markets
for the product, and other variables.
Estimates of the quantity requires expert
opinion concerning the quantity of the
deposit (more difficult for oil and gas),
quality of the reserve and whether it meets
acceptable standards for use, the existence
of a market for the deposit, and other
factors. The net income must be based on
the present worth of the projected future
income, requiring an estimate of future
income and then determining its present
value.
Uncertainty comes from changes in
supply and demand, prices of minerals,
recovery technologies and costs, and the
time frame required to develop resources.
Prospecting and exploration, analyses,
planning, and site development may take
ten years or longer, before production ever
begins. Costs of production usually
increase as the concentration of the
resource declines, but market prices may
remain the same. The environmental
impacts of mining are also difficult to
quantify. In order to assess the FMV of
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mineral resources, estimates of the extent
of the resources and the true costs of
extracting them are required. But those
estimates are fraught with uncertainties
and difficulties.

Assessing Coal Resources w ithin
the M onum ent
The main coal resource in the monu
ment is the Kaiparowits fields that run
northwest to southeast in an 18-mile wide
belt in the Straight Cliffs Formation.
There is, however, significant disagree
ment over the amount of recoverable coal
in the GSENM. The U.S. Geological
Survey (USGS) issued in 1996 an estimate
of coal resources in the Kaiparowits
Plateau coal field as part of a national
study of coal resources. The USGS study
identified 62 billion tons of coal in the
Kaiparowits; 32 billion tons of which
would unlikely be mined because the coal
beds are either too deep (more than 3,000
feet), the seams too thin to mine (less than
3.5 feet) or too thick (more than 14 feet)
to mine all of the coal, or are inclined
more than 12 percent. The balance of 30
billion tons of resources does not take into
account restrictions on development from
land-use or environmental regulation, the
amount of coal not mined because of
mining of adjacent coal beds or left in the
ground for roof support, or the continuity
of beds for mining. The report concluded
that there was insufficient data to estimate
recoverable coal resources, and warned
that studies of coal resources in eastern
states have usually found that less than 10
percent of original coal resources can ever
be mined economically at current prices.
continued on page 8
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The history of coal mining on the
Kaiparowits Plateau raises questions about
the economic viability of the resources and
projections of likely revenue. The USGS
study found that at least 23 companies
have held coal leases on the plateau and
some 1,000 company coal test holes have
been drilled, but less than 30,000 tons
have been mined since record keeping
began. Analyses by mining companies of
the marketability of coal from the
Kaiparowits have usually produced such
pessimistic results that no major mining
efforts have been undertaken. There have
been numerous proposals for developing
the Kaiparowits, but none has been
economically feasible because of the
remoteness of the land and the inability of
coal from this area to compete with central
Utah coal that is mined near rail lines and
has an extensive infrastructure in place.

R egardless o f the
q u a n tity a n d u n it valu e
o f th e coal, th e p resen t
va lu e o f in co m e th a t
w o u ld b egin to co m e to
th e sta te in 30 y ea rs is
q u ite low
Estimating the amount of coal available
for mining is uncertain because of
differences over the location of the reserves
within the monument, including the
depth of mining possible, the location of
coal reserves inside and outside of the
monument's boundaries; the amount of
coal technologically recoverable in varying
thicknesses of seams, the amount of coal
that must be left in mines to support the
mining itself; and perhaps most impor
tantly, the quality of coal. Some of the
coal in the northeast region of the plateau,
for example, appears to be high sulfur,
noncompliance coal according to drilling
samples. Because of high transportation
costs and low quality coal, some studies
have concluded that Kaiparowits coal is
simply not an economically viable
commodity, at current market conditions,
use of coal, and demand for coal. There is

little agreement over whether there is a
current market for increased shipments of
coal from Utah in the Midwest, in the
Pacific Rim, or anyplace else. In addition
to questions about the quality of coal,
Kaiparowits coal is more expensive to ship
because of the lack of a railroad nearby.
If the value of the Kaiparowits coal is
determined through an assessment of
comparable sales, it is not clear what
resources would provide the basis for a
comparable sales analysis. Central Utah
coal is currently selling for about 20 cents
a ton, but it is clearly not comparable with
Kaiparowits coal, because transportation
costs are much lower and quality is
apparently higher for the central Utah
coal. If the value of the coal is assessed
through income method, that requires an
estimate of future mining costs and
revenues, calculating the net cash flow or
income, and then discounting the cash
flow to determine its present value. Some
experts argue that there is simply little
evidence of current markets for the
Kaiparowits coal, and that will be true for
at least 30 years or so, until the resources
in central Utah are mined. Then, the
Kaiparowits coal might be marketable, but
that depends on the comparative costs of
transportation and on the quality of the
coal.
Regardless of the quantity and unit
value of the coal, the present value of
income that would begin to come to the
state in 30 years is quite low. State officials
estimated in 1997 that each of the seven
state sections in the proposed Andalex
mine would generate about $18 million
for the state trust land fund (a maximum
of $1,035,131 a year). If the mine began
operating 30 years from now, as coal
production from central Utah began to
decline, the present (1997) value of $1
million received 30 years from now is only
$57,300. (In other words, if you invested
$57,300 at 10 percent interest, in 30 years
you would have $1 million.)
Given the uncertainties about coal
markets and other factors, coal within the
monument may be more valuable in the
future. Some argue that the state (and
federal agencies) should not allow mining
to occur now, but wait until it is more
profitable to mine it. The history of the
Kaiparowits reinforces the belief that
mining its coal is not an economically
viable option, although that may change
in the future. For now, most assessments
of comparable sales and the net present
value of future income from mining are
pessimistic, although Andalex was willing
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to spend $4 million to gain mining
permits. Nevertheless, development of coal
resources on state trust lands alone is not
feasible since mines need to be much
larger than the trust lands and would
require approval of development on
(
federal lands, an unlikely development
given the president's proclamation.

The Benefits o f Preservation
It is undeniable that the GSENM is an
area of raw beauty. The Grand Staircase is
a massive sequence of great cliffs and
plateaus with clearly exposed sedimentary
rock layers which offer an obstructed view
of the formation of the earth. The
monument also contains plateaus,
benches, canyons, and cliffs, including the
Cockscomb, the Circle Cliffs, and the
Waterpocket Fold that is also part of the
Capitol Reef National Monument, and
several arches and natural bridges,
including the Escalante Natural Bridge
and Grosvenor Arch, and sandstone and
shale deposits in shades of red, maroon,
chocolate, tan, gray, and white. But the
creation of the monument was not just to
protect scenery, but to preserve the area
for scientific reasons as well. The purpose
of the new monument, according to one
Clinton administration document, was “to
provide additional protection for scenic
public lands with high scientific and
i
historical value.”
A 1997 Utah Geological Survey (UGS)
study of the paleontological resources
within the monument found that fossils
occur throughout the monument, but that
knowledge of the paleontology of the
formations was still “rudimentary.” The
monument also includes extensive arch
aeological ruins left by ancient cultures,
including rock art panels, campsites,
granaries, and other developments. A
preliminary report by the UGS concluded
that the nature of archaeological resources
in the GSENM “is so poorly known that it
may be difficult to plan any viable
management strategy. This is particularly a
problem for the 275 sections of School
Trust Lands within the monument. At a
presumed density of 40 sites per square
mile, there may be about 11,000 sites on
trust land inholdings which need to be
identified and managed properly.”
The monument includes flora and
fauna from five life zones, ranging from
low-lying desert to coniferous forest. The
remoteness of the area has helped preserve
biodiversity, including warm and cold
desert floras and ancient plant species, th ati
provide an opportunity to study desert

ecosystems, plant speciation, and commu
nity dynamics. The grasslands, 1,400 year
old junipers, and other life forms that have
evolved with minimal human impact
provide a baseline for assessing ecological
^change in areas more affected by human
development. The variation in elevation
and topography within the monument
fosters significant biological diversity;
more than 200 species of birds, including
bald eagles and peregrine falcons, live
within the monument. It is of great
importance in protecting biodiversity to
set aside major blocks of land, since many
endangered and threatened species need
extensive land areas to survive. The
GSENM is a unique opportunity to create
such a block by enlarging and connecting
existing protected areas that are part of
Utah's national parks.
Furthermore, the wilderness of the
monument represents for many critically
important spiritual and cultural values.
Wallace Stegner's writings on Utah's wild
lands have focused on the interaction of
the West's unique culture and geography:
“No region in America, and so far as I
know in the world, has a comparable
power to evoke from human beings such
responses of surprise, delight, and, above
all, awe.” “We need wilderness pre
served— as much of it as is still left, and as
many kinds— because it was the challenge
'against which our character as a people
was formed.” “Something will have gone
out of us as a people if we ever let the

W hile F ederal law
p ro vid es f o r la n d
exchanges o f eq u ivalen t
valu e o r ju s t
com pensation , based on
fa i r m arket value, these
standards allow only a
narrow consideration o f
the econ om ic value o f
the state lands to be
exchanged.

remaining wilderness be destroyed.”
Wallace Stegner, Foreward to Tom Till,
Utah: M agn ificen t Wilderness (Englewood,
CO: Westcliffe Publishers, 1989).
Finally, not developing the
monument's coal resources (and not
simply burning alternative coal instead) is
a step the state can take to make a small
but symbolic contribution to environmen
tal and health benefits by reducing the
risks associated with coal combustion.

Assessing the Value o f the State
Trust Lands within the
M onum ent
While Federal law provides for land
exchanges of equivalent value or just
compensation, based on fair market value,
these standards allow only a narrow
consideration of the economic value of the
state lands to be exchanged. For this
analysis, the extent of the mineral re
sources, the problems in extracting them,
their likely current market value, and the
present value of future revenue-producing
development are all relevant. But a much
broader assessment is needed.
An analysis limited to projections of
income fails to identify the value of lands
as wilderness areas. It also fails to provide a
basis on which a political compromise can
be fashioned for resolving the disputes
created by the designation of the monu
ment and for the other conflicts surround
ing wilderness preservation in Utah. A
broader, political analysis and a process to
produce that kind of an analysis is needed.
The federal government's appraisal criteria
need to be expanded to include the
aesthetic, biological, cultural, recreational,
scenic, and preservation values. This
would require''Congress to either amend
the 1993 appraisal act or enact separate
legislation to resolve the Utah issue. The
settlement would be a very subjective
calculation, but could result from an open
exchange of information by stakeholders.
If an agreement could be struck here,
other areas could be the subject of
negotiations, and a Utah wilderness bill
based on the balancing of preservation
values and compensation for school trust
lands could result.
There is some precedence for broaden
ing the assessment of the state trust lands.
In a 1993 decision, a Utah state court
ruled that the administrators of the trust
lands could take actions to preserve unique
archaeological, paleontological, and scenic
characteristics of the land without
violating their duty to beneficiaries. The
court concluded that while the primary
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B alancing p reserva tion
a n d m in eral
d evelop m en t is n ot an
econ om ic o r geo lo gic
issue, it is a socialy
cultural, econom ic,
p o litica l issue, a n d
requires a p o litica l
solution
objective of managing the trust lands is to
maximize their economic value, that did
not require maximize short- term eco
nomic returns, and invited the administra
tors to find ways to balance the values.
Administrators should recognize that some
lands have unique scenic values and act to
protect them through appropriate restric
tions on development, but these restric
tions should not diminish the economic
value of the lands. If development is not
compatible with preservation, administra
tors should consider exchanges of the trust
lands with other state lands. National
Parks and Conservation Association v.
Board of State Lands. No. 880022, June
24, 1993.
As the formulation of the management
plan for the monument by the BLM
continues throughout 1998, state and
federal officials need to devise an open,
political process like the BLM has
instituted, where the issues of resource
development and wilderness preservation
and state trust lands can be laid out,
discussed, compared, and balanced in a
much different kind of assessment than
the law currently allows or politicians
generally envision. The process could
easily conclude, in my view, that preserva
tion of these lands is a unique opportu
nity, and that some of our collective
economic resources should be invested in
the school trust. Part of the task here is to
come up with a dollar value for state trust
lands within the monument. That is an
admittedly subjective enterprise.
continued on page 1 2
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The theory of state school trust lands
was that they should be distributed '
throughout federal lands so whatever
wealth is present in the lands, the state
schools get, on average, one ninth. One
option is to say the state gets what the
federal government gets; if it gets zero
economic yield but great aesthetic,
recreational, scientific, cultural, and
biological values, the state gets one ninth.
Another option is to say that monument
creation is a national policy to preserve the
lands, benefits accrue to all Americans,
and the state should be paid for its
contribution to this national benefit. The
problem is ultimately one of politics, and
the need to develop our capacity for
democratic decision making, one that
includes a wide range of interests rather
than being dominated by economic
concerns.
Such negotiations could focus on a
broad discussion of the mineral and
preservation values. Balancing preservation
and mineral development is not an
economic or geologic issue, it is a social,
cultural, economic, political issue, and
requires a political solution. The assess
ment of these factors is a political judg
ment that needs to reflect a broad range of
concerns and interests, and be pursued in
a way that is inclusive and participatory.

Woodruff Scholarship
The Woodruff Scholarship Fund
was set up in memory of Charles N.
Woodruff, by his mother, Katherine
L. Woodruff.
Charles Woodruff passed away
unexpectedly on August 17, 1996.
A special internship program was set
up to promote excellence in the
practice of Natural Resources Law.
The concept is to make a stipend
available for internships of students
committed to the practice of natural
resources law. These internships can
be for work at the Natural Resources
Law Center or for support of
assignments outside the Law School.
Anyone who wishes to contribute
to this scholarship may do so by
contacting the Natural Resources
Law Center, University of Colorado
School of Law, Campus Box 401,
Boulder, CO 80309-0401.

The issues ra ised by the
m in era l resources w ithin
the m on u m en t a n d
p a rticu la rly those
lo ca ted u n d er sta te trust
lands a re an im p orta n t
key to d evelo p in g a
p o litica l com p rom ise
su rrou n d in g the
m on u m en t .

This assessment of the costs and benefits
of preservation does not reduce variables
to dollar values, but seeks a full disclosure
of values and true costs of development,
including the subsidies to extractive
industries and the environmental costs
when natural resources are damaged. Such
a discussion has never occurred in Utah, at
least in meetings arranged by state
officials. Elected officials have avoided an
open discussion and have limited their
efforts to public hearings where people
express their views but there is little
dialogue or exchange of ideas. Stakehold
ers could, I believe, put together a bill with
a cash buyout of school trust lands to
respond to school trust concerns and an
expansive wilderness bill to respond to
wilderness advocates. Public participation
needs to be viewed much more broadly
than citizens simply responding to
proposals fashioned in closed door
meetings.
The present value of the mineral
resources within the Grand StaircaseEscalante National Monument is quite
modest. The coal is of uneven quality and
is isolated from shipping corridors. The oil
and gas resources are uncertain. The
ecological, scientific, and preservation
values of the lands are in many ways much
more certain but also perhaps just as
difficult to quantify. Some compensation
for the state trust lands can be negotiated
to reflect the value of preserving these
lands. Given the minimal amount of
revenue currently generated from the state
trust lands funds for public schools, a
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modest compensation package could add
significantly to the revenues these lands
otherwise generate. A starting point is the
income the lands now produce, with an
agreement to renegotiate the annual
payments as assessments change. Agree
ment over compensation could also help
stimulate the kinds of broad negotiations
that will be required to move forward the
efforts to protect wilderness lands in the
state and to balance preservation with
efforts to reinvigorate southern Utah
economies as they move from extractive
industries to other kinds of economic
activities that are more compatible with
the state's unique natural resources.
The issues raised by the mineral
resources within the monument and
particularly those located under state trust
lands are an important key to developing a
political compromise surrounding the
monument. Finding some common
ground over the management of these
lands is critical for their future, since
federal agencies lack the resources and
authority to protect the lands unilaterally,
and require the cooperation and participa
tion of state agencies. A compromise over
state trust lands can help soften local
opposition to the creation of the monu
ment and perhaps even generate some
support for protecting the lands. Agree
ment over how to deal with the state trust
lands can also help deflect congressional 1
attacks on the monument and even
provide a base on which subsequent
negotiations concerning other proposed
wilderness areas in Utah might be built.

♦
Surface Tension: The
Problem of Federal/Private
Split Estate Lands
Andrew C. Mergen, an attorney with
the Appellate Section of the Department
of Justice, Environment and Natural
Resources Division, and the Center’s
1995-96 El Paso Natural Gas Fellow, will
publish his research on split mineral
estates in Volume 33 (1998) of the L and
a n d W ater Law R eview of the University of
Wyoming.
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